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LAW REFORM COMMISSION OF WESTERN AUSTRALIA — PROJECT NO. 102,  
“COMPLAINTS AGAINST JUDICIARY — FINAL REPORT” 

Statement by Attorney General 
HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [3.11 pm]: Pursuant to section 11(7) 
of the Law Reform Commission Act 1972, I hereby table project No. 102 of the Law Reform Commission of 
Western Australia, “Complaints Against Judiciary—Final Report”. This report was produced in response to a 
reference given to the commission by the former Attorney General, Hon Christian Porter, in May 2011.  

This is an articulate, comprehensive and yet surprisingly brief report, and I would like to take this opportunity to 
thank Hon Neville Owen, formerly the President of the Court of Appeal, for writing it. As the writer quite 
eloquently explains in the report, the principle of judicial independence requires judicial officers to be 
structurally independent from other branches of government. This does not in any way mean that judicial officers 
are not answerable to the community. In fact, judicial officers are accountable in a range of different ways; for 
example, the appeal process, having to provide reasons for decisions, and the fact that most courtrooms are open 
to the public. 

In recent years, the community has demanded more accountability from all officers who wield public power, 
including judicial officers. This has led to demands for, and, in many instances, development of, seemingly 
independent complaints handling structures and functions. Models operating in Australia and overseas vary from 
large and complex arrangements that include other seemingly related roles, such as sentencing research and 
analysis, and judicial education coordination, to small, singularly-focused structures. 

It would be remiss of me in tabling a report of this nature in Parliament not to discuss the nature and incidence of 
judicial misconduct. The report makes a distinction between ordinary complaints, complaints of criminal 
misconduct and complaints alleging unfitness for office. Ordinary complaints include such things as rudeness, 
discriminatory statements and unethical behaviours, and other misdemeanours, which often include complaints 
against the sentence, which of course need to be taken up by established appeal processes. These complaints 
make up just about all complaints against judicial officers and are dealt with by the relevant head of jurisdiction. 

Established complaints of criminal misconduct have occurred among judicial officers across Australia, but are 
extremely rare. The report indicates that although some 39 complaints of this nature have been referred to the 
Western Australian Corruption and Crime Commission since 2009, only one has been referred to WA Police. 
Complaints alleging unfitness for office are also extremely rare but do occur. In my experience, issues of this 
nature are most often taken up by the head of jurisdiction well before any official complaints are made. 

Bearing in mind that in 2012, some 135 judicial officers in this state were covered by the existing complaints 
protocol, information contained in the report indicates that only 16 ordinary complaints were recorded in the 
Supreme Court, three in the District Court and 109 in the Magistrates Court. 

The majority of the recommendations made by the commission cover ground of which the government is already 
aware. However, the government takes a different view to the report in respect of the following three 
recommendations. The first is recommendation 3. It would be my preference that the community member not be 
a member of the bar. This would avoid any perception of bias, as all lawyers at the bar are in fact appointed by 
the chief judicial officer. The second is recommendation 4. In extremely serious misconduct matters, I would 
prefer that these are investigated by three judges, two from interstate and one retired judge from Western 
Australia. The third is recommendation 11. It is my view that any complaint that touches on criminal misconduct 
should immediately be referred to the appropriate authority; namely, WA Police or the Corruption and Crime 
Commission. 

In summary, the government views the WA Law Reform Commission’s recommendations regarding 
establishment of a judicial commission as aspirational, and supports them in principle. However, this support 
needs to be placed in the following current context: firstly, the fact that no real concerns have been expressed to 
government that the current judicial complaints handling processes are fundamentally flawed, and, in this 
respect, the heads of jurisdiction should be commended for the way they go about this aspect of their role; and, 
secondly, the low number of ordinary complaints and the almost non-existent nature of cases in which criminal 
misconduct or unfitness for office allegations have been made against judicial officers. 

Given the low number of complaints, and the fact that the current judicial complaints handling process is 
working well, the government, at this point in time, is not inclined to establish any new structure for handling 
complaints against judicial officers. The government will continue to monitor the current arrangements, and 
should at any time in the future there be an identified demand for an independent judicial commission, this 
valuable report presents the government with a ready-made blueprint. 

[See paper 1045.] 
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